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Robbins Geller Obtains $215 Million
Settlement for HCA Investors
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he $215 million recovery is the largest securities class action recovery ever in Tennessee and
represents between 34% and 70% of the estimated aggregate damages suffered by investors
who purchased shares of HCA Holdings, Inc. (“HCA”) in connection with the company’s March
9, 2011 initial public offering ("IPO") – a result that is between 10 and 35 times greater than the
1st Quarter
2015
median securities class action recovery
of 2%-3%.
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On April 14, 2016, the U.S. District Court for the Middle District
of Tennessee granted approval of the settlement, which resolves
claims arising out of the alleged failure of HCA to disclose material
information to the public in connection with the company’s 2011
IPO.
The exceptional recovery was only achieved after the tremendous
efforts of lead plaintiff New England Teamsters & Trucking Industry
Pension Fund and Robbins Geller, who pursued the case through
four years of hard-fought litigation, settling the case just prior to trial.
Founded in 1968, HCA operates hospitals, outpatient facilities,
clinics and other patient-care delivery settings in the United States
and the United Kingdom. The case was brought against HCA, HCA’s
Board of Directors, the investment banks that underwrote the IPO, and
Hercules Holding II, LLC, an investment vehicle owned by a private
equity group that had invested in HCA and included affiliates of Bain
Capital, Kohlberg Kravis Roberts & Co. L.P., and the then-private
equity arm of Merrill Lynch. Lead plaintiff alleged that defendants were
liable for failing to disclose in IPO offering documents that HCA was
experiencing and would continue to experience declines in several
important revenue streams.

In the quarters immediately preceding the IPO, defendants were
alleged to have been aware that HCA’s high margin cardiology
procedures (which accounted for approximately 25% of HCA’s
Medicare inpatient revenue) were declining. These declines were
allegedly caused in part by internal investigations which revealed that
unnecessary cardiac procedures were occurring across several HCA
hospitals. Investigations by the U.S. Department of Justice into HCA’s
cardiac procedures further drove this decline. As a result, defendants
were alleged to have been aware of but failed to disclose that the
number of certain cardiac procedures performed at HCA hospitals
(and the revenue generated by those high-profit procedures) would
continue to decline significantly.
Months after the IPO, HCA announced disappointing second
quarter 2011 financial results and further disclosed that those results
were partially attributable to declines in HCA's cardiovascularrelated service lines. Following these disclosures, HCA’s stock
price dropped to a level 40% below the IPO offering price, causing
investors substantial damages.
From its commencement on October 28, 2011, until the proposed
settlement agreement was reached on November 3, 2015, Robbins
Continued on p. 12

A Note to Institutional Investors from Michael J. Dowd
It is gratifying to note that even as we work to recover our clients’ losses, we continue to
be recognized for our efforts by our peers, the courts, the media and professional organizations.
The settlements reached in this quarter’s newsletter are products of years of litigation against
determined opposition, and it is no small feat that they should reflect recoveries larger than median
securities class action settlement amounts.
At press time, it was announced that the successful defeat of defendants' motions to dismiss
in the ISDAfix case has led to partial settlements of $324 million, with the settling defendants
agreeing to cooperate in the investigation against the remaining defendants. We are also pleased
that our efforts at the appellate level have produced positive precedent-setting results, including
the recently approved $272 million settlement in the hard-fought Goldman Sachs RMBS case.
Whether the cases revolve around $30 million of executive insider trading or billions of dollars of
corporate theft, our attorneys and staff continue to prepare for discovery, briefing and trials in the
upcoming quarters. We look forward to bringing our world-class teams of litigators wherever our
clients need us.

Michael J. Dowd
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Every
spring,
researchers
and
commentators analyze the prior year’s
securities class action case filings and
settlements to publish reports that compare
the data with that of previous years.
These Securities Class Action Reviews
offer pages upon pages of insights and
trends, going into great detail regarding
recoveries and settlements, as well as
growth rates for federal securities class
action filings. This article’s focus is to
untangle the complex information offered
in Cornerstone Research’s “Securities
Class Action Settlements: 2015 Review
and Analysis” and “Securities Class Action
Filings: 2015 Year in Review”; NERA’s
“Recent Trends in Securities Class Action
Litigation: 2015 Full-Year Review”; and
PwC’s “2015 Securities Litigation Study.” If
more detail is needed, each of these reports
can be accessed in full on the publishers’
respective websites.
A quick glance at the table at the end
of this article, which extracts the numbers
from all three reports (see inset at end
describing the disparities between reports),
reveals that 2014 was not a great year in
recoveries – with general agreement that
over $1 billion was returned to investors via
at least 63 settlements. When reviewing
Cornerstone's findings, it is revealed that
2015 saw a significant uptick, with over $3
billion being returned to investors via at least
80 settlements – on par with the historical
averages. By Cornerstone’s assessment,
that represents a three-fold increase in
the amount returned to investors in just
one year, with the number of settlements
the highest since 2010. NERA states
that its 108 settlements in 2015 is the
highest number since 2011, and the average
settlement in 2015 was $52 million, just

under the all-time high of $54 million. PwC
asserts that its analytic findings of $4 billion
in recoveries is the highest since 2008, and
the number of settlements is the highest
since at least 2011.
Similarly, all three agree that new case
filings continued their upward trend in 2015.
Cornerstone counted 189 new class action
securities cases, the highest it has counted
since the height of the financial crisis in
2008. PwC saw 195 cases filed, and noted
this represented a steady increase since
2012. NERA reported 234 new cases,
reaching levels not seen since 2008.
When looking deeper, one can see
the impact institutional investors – and in
particular, public pension plans – have
on driving increased settlement amounts.
Specifically, Cornerstone reported that the
median settlement in 2015 for cases with a
public pension plan serving as lead plaintiff
was $18 million, compared with a median
settlement value of $6.4 million for cases
with an institutional investor (one that is not
a public pension plan) as lead plaintiff, and
$2.7 million for cases lacking an institutional
investor as lead plaintiff. That is, when a
public pension plan serves as lead plaintiff,
the recoveries are more than 6 times larger
than when no institutional investor serves.
Yet again, PwC’s data reveals the
power of the institutional investor in driving
dramatically higher settlement values. The
revelations require math – PwC does not
focus on this topic other than stating,
“Cases with institutional investors named as
lead plaintiffs continued to drive more, and
higher-dollar-value, settlements in 2015.”
When looking specifically at cases
with institutional investors serving as lead
plaintiffs, in Figure 17 on page 23 of the
study, PwC states that there Continued on p. 12

Serving as a Fund Trustee:
Effective Governance for
Public Pension Funds
As a trustee for a public pension fund, you serve as a fiduciary over fund assets, often including
shareholdings in thousands of publicly traded companies. The members of the boards of directors of each of
those companies, in turn, act as fiduciaries for their shareholders. This article is the third in a series of articles
dedicated to providing you, as a fund trustee, insights into those best practices in corporate governance that
may also apply to fund governance.
In the first article in this series, we examined the general responsibilities you have as a fund trustee,
including management oversight, strategy and risk management, culture, and governance. In the second
article, we discussed the best practices related to board composition and education. In this article, we
present the overall best practices for board committee structure and board evaluations.
Board Committee Structure
Self-governance often includes the
development of a committee structure
that allows directors and trustees the time
needed to examine issues in depth while
still allowing for sufficient discussion at the
board level before final board decisions
are made. When used effectively, the
committee structure allows for issues to be
identified and deliberated among a subset
of the board in more depth and detail than
may be appropriate in a large group setting.
Experts and advisors often contribute to
the committee process by offering their
expertise. Once the committee feels that
they are sufficiently knowledgeable about
the issue at hand, they report their findings

and recommendations to the full board for
further discussion and, if appropriate, a
board vote. With each committee exercising
this level of diligence for the issues under
its purview, the full board is better able to
address all of the issues on which it must
opine with the appropriate level of rigor.
However, this process only works well
if the committee structure is designed
carefully and each committee has a clear
understanding of its areas of responsibility.
Therefore, it is important to have committee
charters that spell out the issues each
committee oversees and delineates which
decisions can be made at the committee
level and which must be brought to the full
board for discussion and vote. Specifically,

the Clapman Report 2.0 suggests that
“a fund’s governing documents should
include the following information relating
to committees through either a committee
charter or otherwise:
• What is the scope of issues
within the committee’s jurisdiction?
• Does the committee have final
authority over any issues?
• How do committee-discussed
items get deliberated and decided by
the Board, while avoiding a verbatim
replay of the committee discussion?”1
In addition to having an effective
committee structure, it is important to
disclose this information to the public. The
Clapman Report 2.0 suggests Continued on p. 13
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Governance Roundup
This article focuses on leaked emails
that lift the curtain on the SEC’s reluctance
to pursue financial firms in the wake of
the meltdown; how ESG (environmental,
social and corporate governance) investing
has gone from niche to mainstream; how
BlackRock expresses concern over short-term
focus but votes for pay packages that support
it; the impact of MetLife’s successful gambit
to avoid the “too big to fail” label; progress
in the disclosure of gender pay equity; Martin
Lipton advising corporate America to engage
with big investors on long-term, sustainable
value creation; State AGs’ investigating Exxon
Mobil on climate change disclosure; and Sen.
Elizabeth Warren’s request that the SEC
investigate financial firms over the fiduciary
standard debate.
Leaked emails reveal SEC reluctance
to pursue penalties following the 2008
financial meltdown.1
Former SEC lawyer James Kidney
provided internal documents to Pro Publica
and The New Yorker showing that the SEC
could have pursued tougher penalties for
the financial firms involved in the sub-prime
collapse:
“This appears to be an unbelievable
fraud,”2 he wrote to his boss, Luis Mejia.
“I don’t think we should bring it without
naming all those we believe to be liable.”
***
Kidney became disillusioned. Upon
retiring, in 2014, he gave an impassioned
going-away speech, in which he called
the SEC “an agency that polices the
broken windows on the street level and
rarely goes to the penthouse floors.”
American Airlines CEO to serve without a
contract.3
“This was done at my request, because it
didn’t seem right to me that I should be the
only person at American with an employment
contract,” Parker said in a letter to employees.
Goldman Sachs says that ESG investing is
“Niche no longer.”4
In a Goldman Sachs podcast, John
Goldstein, co-founder of Imprint Capital and
a managing director of Goldman Sachs Asset
Management, explains that “investing for
1
2
3
4
5
6
7
8

ESG requires the same rigor and discipline
as ‘traditional’ investing, and the distinction
between the two is growing increasingly
irrelevant. With better tools to parse data and
an ever-expanding understanding of risk, ESG
investing has gone from niche to mainstream.”
China extends investor rights.5
China will give more rights to stakeholders
(including shareholders and employees) to
challenge abuse by majority holders, give
them access to books and records, give them
first right of refusal to purchase shares that
become available, and give them clearer rights
in filing legal challenges.
BlackRock criticized for not putting
customers’ money where its mouth is.6
In The New York Times, Gretchen
Morgenson pointed out that BlackRock CEO
Larry Fink is critical of firms’ short-term focus
but fails to object to pay plans that incentivize
it:
But if Mr. Fink really wants to get
the attention of company executives on
stock buybacks and other corporate
governance issues, why doesn’t
BlackRock vote more often against
C.E.O. pay packages of companies that
play the short-term game?
Executive compensation is inextricably
linked to the shareholder-unfriendly
actions Mr. Fink has identified; voting
against pay packages infected by shorttermism would help curb the problem.
But BlackRock rarely takes such a
stance. From July 1, 2014, to last June
30, according to Proxy Insight, a data
analysis firm, BlackRock voted to support
pay practices at companies 96.2 percent
of the time.
On pay issues, anyway, Mr. Fink’s big
stick is more like a wet noodle.
Did a judge just invalidate some of DoddFrank’s most important protections?
Stephen J. Lubben writes in The New
York Times7: “I think we have to ask if a
single federal judge didn’t just blow a huge,
MetLife-size hole in Dodd-Frank.” One of the
key provisions of the post-financial meltdown
reforms was the authority for the government
to designate certain financial institutions as

“too big to fail,” which would impose specific
requirements to ensure soundness. The
theory was parallel to the assessment that
would be made by any kind of underwriter, with
the idea that if a company was so important to
the financial system and the economy it could
not be allowed to fail. The government as its
ultimate guarantor could require evidence of
stability, with higher capital requirements and
increased scrutiny by regulators.
But MetLife challenged its designation
under this law, and a federal judge has
agreed. While the judge did not say that the
“too big to fail” provision of the law was invalid
as a whole, her willingness to overrule the
regulators’ determination calls into question
the viability of the designation for any firm.
What is particularly frustrating is that the judge
is keeping the decision “under seal” (secret),
making it difficult to understand the factual
basis for her reasoning and the likelihood of a
successful appeal.
Reportedly, Prudential and AIG are
considering similar challenges.
Shareowner initiatives on pay equity show
results.
Two of the world’s biggest internet
companies, Amazon and Expedia, announced
their intention to close the gender pay
gap following shareowner proposals for
pay equity disclosure from Arjuna Capital,
the activist arm of Boston investment firm
Baldwin Brothers Inc. and a shareowner in
many of the country’s biggest tech outfits.
Amazon said they had essentially achieved
that goal already and Expedia said it would
be achieved by October of 2016. Similar
Arjuna proposals at Intel and Apple have
resulted in better disclosure on pay equity and
commitments to improvement. In February,
Intel reported it had reached 100% gender pay
parity. Apple said that the female employees
were making 99.6 cents to every man’s dollar,
excluding bonuses and stock. Of course, that
is a very big exclusion, which makes it likely
that Arjuna will be back for more.
Martin Lipton advises corporate clients
on responding to investor priorities for
sustainable growth.
The leading advisor to corporate executives
and boards has new advice8 about how to
Continued on p. 14

https://www.propublica.org/article/why-havent-bankers-been-punished-just-read-these-insider-sec-emails
https://www.propublica.org/documents/item/2805538-Unbelievable-Fraud.html
http://www.reuters.com/article/us-american-airline-ceo-idUSKCN0XQ1PC
http://www.goldmansachs.com/our-thinking/podcasts/episodes/04-21-2016-john-goldstein.html
http://www.forbes.com/sites/susanfinder/2016/04/22/chinas-highest-court-to-arms-investors-to-go-after-corporate-cheats/#3e1d1bf4107f
http://www.nytimes.com/2016/04/17/business/blackrock-wields-its-big-stick-like-a-wet-noodle-on-ceo-pay.html?_r=0
http://www.nytimes.com/2016/03/31/business/dealbook/metlife-decision-could-torpedo-dodd-frank-risk-protections.html?_r=1
https://corpgov.law.harvard.edu/2016/03/15/succeeding-in-the-new-paradigm-for-corporate-governance/
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Robbins Geller Named Partners All Recognized
as Leading Lawyers in America by Lawdragon
Every year, Lawdragon publishes its
elite list of the top 500 Leading Lawyers in
America, and yet again, the founding partners
of Robbins Geller Rudman & Dowd LLP have
been included. According to the national
legal periodical, the top attorneys were
selected “after an intense vetting process
in which more than 25,000 lawyers were
considered.” Darren J. Robbins, Paul J.
Geller, Samuel H. Rudman and Michael
J. Dowd were among those chosen for the
2015 list through a combination of written
submissions, editorial research and online
votes.
Lawdragon has praised Darren Robbins
for being “[o]ne of the brightest stars in the
securities class action bar,” and this year
marks the tenth time he has been included on
this list. Robbins has also been named one of
the “Top 100 Lawyers Shaping the Future”
by the Daily Journal, one of the “Young
Litigators 45 and Under” by The American
Lawyer, “Attorney of the Year” by California
Lawyer, and has been selected as a Super
Lawyer by Super Lawyers Magazine every
year since 2013. Additionally, Chambers
USA recognized Robbins as “a prominent
figure in the field of securities litigation” and
as “one of the leaders of the plaintiff Bar.”
Like Robbins, this year also marks the
tenth time that Paul Geller has appeared on
the esteemed list. Rated AV by MartindaleHubbell (the highest rating available) and
twice named one of the nation’s top “40
Under 40” by The National Law Journal,
Geller has served as lead or co-lead
counsel in many of the nation's largest class
actions. Indeed, Lawdragon has previously
commended Geller for being “involved in

some of the country’s most high-profile class
actions.” Earlier this year he was appointed
to the Plaintiffs’ Steering Committee in the
nationwide Volkswagen emissions cheating
lawsuit pending in San Francisco. Geller
and his colleagues on that case have been
referred to in the legal and financial press as
a class action “Dream Team.” Throughout
his career, Geller has also remained deeply
committed to legal remedies that result in
better corporate governance reforms.
With over 20 years of securities practice
backing him, this marks the first time that
Sam Rudman has been named to the
Lawdragon list. Rudman’s practice focuses
on recognizing and investigating securities
fraud and initiating securities and shareholder
class actions to vindicate shareholder rights
and recover shareholder losses. A former
attorney with the Securities and Exchange
Commission, he has recovered hundreds of
millions of dollars for shareholders, including
a $129 million recovery in Doral Financial,
an $85 million recovery in Blackstone, a
$74 million recovery in First BanCorp, a $65
million recovery in Forest Labs, a $50 million
recovery in TD Banknorth and, most recently,
a $48 million recovery in CVS Caremark (see
page 11). Rudman also speaks frequently
on securities law matters and has been
published in the New York Law Journal. For
the last three years he was recognized as a
Leading Lawyer by Chambers USA and a
Local Litigation Star by Benchmark Litigation.
Additionally, Rudman has been named a
Super Lawyer for 10 consecutive years.
Mike Dowd has been practicing
securities litigation for nearly 20 years,
prosecuting dozens of complex securities

cases and obtaining significant recoveries
for investors. This year marks the second
time that Dowd has appeared in Lawdragon,
the newest in a long list of his accolades.
He has been named Attorney of the Year
by California Lawyer, one of the “Top 100
Lawyers” by the Daily Journal, Litigator of the
Week by The American Lawyer, one of the
Best Lawyers by U.S. News, a Top Lawyer
by San Diego Magazine for the past three
years, and a Super Lawyer by Super Lawyers
Magazine for the last six consecutive years.
Additionally, while serving as an assistant
U.S. Attorney, he was awarded the Director's
Award for Superior Performance. Also, the
National Association of Corporate Directors
named Dowd to their “Directorship 100”
in NACD Directorship magazine, which
recognizes those individuals who have had a
profound impact and the greatest influence
on corporate governance.
According to Geller, “It’s an honor to be
recognized with my fellow partners. I’m so
proud to be part of a firm with many of the
best attorneys in the field, the resources to
take on the most powerful corporations in the
world, and the proven determination to take
cases to trial.”
Lawdragon’s awards come on the heels
of a successful year for Robbins Geller and
its attorneys. Many of the Firm’s attorneys
have been individually honored by such
publications as The National Law Journal,
The American Lawyer, Chambers USA,
Benchmark Litigation and Super Lawyers
Magazine, among others. These numerous
recognitions are yet another reason why
Robbins Geller and its attorneys continue to
be unrivaled in the securities litigation field.

Featured left to right: Michael Dowd, Samuel Rudman, Darren Robbins & Paul Geller
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Japan’s Tentative
First Steps Toward Empowering Investors
Three reports in recent weeks suggest that, while the calcification of Japan’s economic system
may finally be cracking under the steady pressure of Abenomics, the country still has work to do
before opening its corporate sector to the accountability mechanisms accepted as a given in other
developed economies.
First, the Government Pension Investment
Fund (GPIF), the world’s largest retirement
system at US$1.1 trillion, will increasingly
use its heft as a shareowner of Japanese
companies to help spur the economy
and to push its corporate sector out of its
decades of languor. Last year the fund
set about to change its asset allocation,
doubling its equities exposure from 25% to
50% and increasing its exposure to foreign
securities to 40%. The fund accepted
Japan’s Stewardship Code for investors in
May 2014 and signed onto the Principles for
Responsible Investment in September 2015.
In January 2016, the government
announced that it was preparing
legislation to allow GPIF to invest directly
in Japanese stocks; the fund currently
invests in Japanese equities through
outside managers. However, this initiative
was shelved one month later, until at least
2019, due to lobbying by Japan’s business
lobby, the Keidanren, over concerns about
political interference in corporate decisionmaking.1 Most recently, the fund formed
a “Stewardship Enhancement Group” in
March 2016, whose purpose is to
6 | rgrdlaw.com

discuss appropriate stewardship
responsibilities of GPIF and specific
action plans from a long-term strategic
perspective, analyze ESG factors in
domestic and international equities, and
promote collaboration between equity
owners and businesses.
. . . We believe that it is appropriate
and essential for GPIF as a pension
fund to increase long-term investment
returns for pension beneficiaries by
fostering sustainable growth and worth
of companies in which GPIF invests.2
The second report is the remarkable
success of a foreign activist investor,
Daniel Loeb’s Third Point, in pushing out
the 83-year-old chairman and CEO of the
7-Eleven empire, Toshifumi Suzuki, who had
led the conglomerate for a quarter century.
Following successes at agitating for change
at Japanese companies Sony Corp. and
Fanuc Corp., Mr. Loeb is seeking to have
the parent company Seven & i Holdings
focus on the global 7-Eleven convenience
store business and away from other, moneylosing retail operations. His choice to head

the enterprise, Ryuichi Isaka, was chosen on
April 15, 2016 by the company’s nominating
committee to be the new president of
Seven & i Holdings. The Wall Street Journal
heralded the event as “a milestone for the
budding activist-shareholder movement in
Japan and a potential harbinger for Japanese
executives who had until recently been
sheltered from agitating investors.”3
While such events remain rare in Japan,
we can expect increasing pressure
from activists following the adoption
of a corporate governance code in
2015 requiring more outside directors
on company boards, traditionally
dominated by executives. Mr. Loeb’s
success, along with the presence of
other activist funds such as Effissimo
Capital Management, Children’s
Investment Fund, and TMAM-GO Japan
Engagement Fund, will doubtless spur
yet more engagement strategies in the
market.
Finally, Japan has recognized that its legal
system is in dire need of more litigation
and more lawyers. However, Continued on p. 15

Paul Geller Appointed to Two Plaintiffs’ Steering
Committees in Nationwide MDL Cases
Robbins Geller co-founding partner Paul
J. Geller has recently been appointed to two
major Plaintiffs’ Steering Committees, where
he will draw from his extensive litigation
experience to work on behalf of aggrieved
consumers. On January 22, 2016, it was
announced that Geller had been selected
by the Honorable Charles Breyer of the
Northern District of California to serve on
the Plaintiffs’ Steering Committee for the
nationwide Volkswagen emissions cheating
lawsuit. Less than three months later, on April
8, 2016, he was appointed by the Honorable
Jose L. Linares of the District of New Jersey
to the Plaintiffs’ Steering Committee in the
liquid aluminum sulfate antitrust litigation.
In the Volkswagen emissions cheating
scandal, Geller was one of 150 lawyers
who submitted an application seeking
appointment to the nationwide team to
steer the case toward resolution. Over
100 lawyers then attended the January 21
“marathon hearing” to address the court
and reiterate their request for a leadership
position. As The Recorder reported, the
lead counsel contest was “one of the largest
in class action history, and the spectacle
. . . in the ceremonial courtroom in the San
Francisco federal courthouse seemed to
have no precedent. Every seat in the gallery
was packed shoulder-to-shoulder. Lawyers
stood in the aisles and streamed into the

hall.” Ultimately, in what many have dubbed
a class action “Dream Team,” Judge Breyer
selected 21 lawyers, including Geller, to
serve on the Plaintiffs' Steering Committee.
“It was humbling to sit in the ceremonial
courtroom among so many lawyers that I
admire and respect. I’m honored to have
been selected among this distinguished
group to serve on the steering committee,”
said Geller.
The lawsuit against Volkswagen (as well
as Audi, Porsche and other entities) comes
on the heels of Volkswagen’s admission that
nearly 600,000 vehicles sold in the United
States cheated emissions tests by utilizing
illegal “defeat devices.” The defeat devices
tricked U.S. regulators and consumers into
believing the cars produced among the lowest
emissions of any vehicles, when in reality
they produced emissions up to 40 times
higher than U.S. standards allow. On April
21, Geller and the court-appointed steering
committee, along with the Department of
Justice, the Environmental Protection Agency,
the Federal Trade Commission, and the
California Air Resources Board, announced
that an agreement in principle had been
reached for claims relating to 2.0 liter diesel
vehicles, an important first step in the effort
to obtain full compensation for consumers
and remediation of the environmental harm
caused by the excessive emissions. By

order of the court, the settlement’s full terms,
which are still being negotiated, will not
be made public until June 21, 2016, when
documentation of the agreement must be
presented to the court. Discussions about
the remaining 3.0 liter models continue
around the clock.
In re Liquid Aluminum Sulfate Antitrust
Litigation concerns an alleged nationwide
conspiracy in the liquid aluminum sulfate
(“LAS”) market, a water-treatment chemical
that is purchased for use by various paper
mills and public municipalities across the
country. The case involves claims that
LAS manufacturers participated in a pricefixing and bid-rigging scheme to inflate and
maintain prices between 1997 and 2010.
In October 2015, the U.S. Department of
Justice announced that former General
Manager of Water Chemicals and Vice
President of Sales and Marketing of General
Chemical, Frank A. Reichl, pleaded guilty
for his role in a conspiracy to eliminate
competition by “fixing prices, rigging bids and
allocating customers” for LAS. According to
information released by the government, the
conspiracy, which lasted nearly 15 years,
involved a number of companies agreeing not
to disturb each other’s “historical” business,
thus cheating municipalities and others out of
competitive prices for their supplies of LAS.
The multidistrict litigation Continued on p. 15
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Robbins Geller Achieves Precedent-Setting
Second Circuit Appellate Victory Against SAIC
Arising out of Scandal-Ridden CityTime Project
On March 29, 2016, the Second Circuit Court of Appeals ruled in favor of plaintiffs –
the Indiana Public Retirement System, Indiana State Teachers’ Retirement Fund and
Indiana State Public Employees’ Retirement Fund – on an appeal of a case arising out
of material omissions regarding SAIC’s exposure to liability for employee fraud in connection
with contract work on New York City’s scandal-ridden payroll modernization project known
as CityTime. Originally budgeted to cost the city $63 million, the cost of the project
had skyrocketed to $700 million by 2011. According to a federal criminal indictment, almost
all of the more than $600 million that the city paid to SAIC “was tainted, directly or indirectly,
by fraud.”
While plaintiffs initially survived SAIC’s
motion to dismiss, the district court
subsequently reconsidered its decision,
dismissing plaintiffs’ claims with prejudice
and entering judgment for SAIC. Plaintiffs
then moved to vacate the judgment so
that they could file a proposed amended
complaint alleging numerous additional facts
that would address deficiencies identified by
the district court. The district court denied
the motion, and the appeal followed.
Among other issues, the appeal addressed
SAIC’s alleged failure to comply with
Generally Accepted Accounting Principles
(“GAAP”) by omitting appropriate loss
contingencies associated with the CityTime
project, in violation of Financial Accounting
Standard No. 5 (“FAS 5”). It also addressed
the company’s alleged failure to disclose a
known trend or uncertainty reasonably on
its financial condition, in violation of Item
303 of SEC Regulation S-K, 17 C.F.R.
§229.303(a)(3)(ii) (“Item 303”). The
Second Circuit concluded that the district
court improperly denied plaintiffs’ postjudgment motion to amend their FAS 5 and
Item 303 claims for omissions in SAIC’s
March 2011 Form 10-K.
8 | rgrdlaw.com

The Second Circuit’s opinion contains
several important rulings:

Second Circuit Establishes Knowledge
Requirement for Item 303 Allegations

Second Circuit Clarifies Applicability of
FAS 5 “Reasonable Possibility” Standard

Item 303 requires public companies
to “[d]escribe any known trends or
uncertainties that have had or that the
registrant reasonably expects will have a
material favorable or unfavorable impact
on net sales or revenues or income from
continuing operations” in their SEC filings.
In the proposed complaint, plaintiffs alleged
that SAIC violated Item 303 by failing to
disclose that (i) SAIC had overbilled the
city hundreds of millions of dollars on
CityTime over a multi-year period; and (ii)
SAIC’s overbilling practices subjected it
to numerous undisclosed risks, including
monetary risks and reputational risks,
particularly because government agencies
are SAIC’s primary customers and any
harm to its reputation and/or relationships
with such agencies would adversely affect
its current business, as well as its future
revenues and growth prospects.

FAS 5 requires an issuer to disclose a loss
contingency when a loss is a “reasonable
possibility,” meaning that it is “more than
remote but less than likely.” Plaintiffs
alleged that SAIC violated GAAP by failing
to comply with FAS 5 because it failed
to disclose the loss contingency related
to the CityTime fraud in SAIC’s March
2011 Form 10-K. The Second Circuit
agreed and determined the district court
“misunderstood the standard applicable
to claims under FAS 5 when it held that
FAS 5 does not require disclosure ‘unless
it is considered probable that a claim will
be asserted.’” Instead, the “reasonable
possibility” standard applied in light of the
proposed complaint's allegation “that by
March 2011 the city had manifested an
awareness of a possible, sizeable claim
against SAIC.” Such manifestations arose
from the extensive criminal investigation
involving SAIC and its employees, SAIC’s
own internal investigation, and public
comments from Mayor Bloomberg.

In reviewing this allegation, the Second
Circuit first held that actual knowledge,
rather than a lesser standard of recklessness
or negligence, is required to properly allege
an Item 303 violation. Next, Continued on p. 9

the Second Circuit determined that the
proposed complaint's “allegations support
a strong inference that SAIC actually knew
(1) about the CityTime fraud before filing its
Form 10-K on March 25, 2011, and (2) that it
could be implicated in the fraud and required
to repay the [c]ity the revenue generated
by the CityTime contract.” And finally, the
Second Circuit rejected SAIC’s contention
that the loss of the CityTime contract was
not material because it was a single contract

out of more than 10,000 ongoing contracts
and it was worth a fraction of SAIC’s yearly
revenues ($635 million compared to $10
billion), because this argument asked the
court “to consider quantitative factors only
in the narrowest light . . . and to otherwise
ignore qualitative factors,” such as the
importance of the CityTime contract to
SAIC’s current and future business.
In light of these holdings, the Second
Circuit vacated the district court’s judgment

with respect to plaintiffs’ FAS 5 and Item 303
claims based on SAIC’s March 2011 Form
10-K and remanded for further proceedings
consistent with the opinion.
Beyond the immediate impact on the
SAIC case, we expect this decision will
have a favorable impact on future motions to
dismiss filed within the Second Circuit. As
the most recent statistics indicate, almost a
third of all securities cases are filed in the
Second Circuit:

Figure 1: Filings by Court Circuit
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In addition, roughly 25% of all securities cases involve accounting allegations like those alleged in SAIC:

Figure 2: Allegations Related to Accounting and Earnings Guidance
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Consequently, the SAIC opinion
provides strong guidance on the types of
allegations needed to sustain a securities
fraud complaint based on accounting and
other disclosure obligations, including those

Earnings Guidance
brought under FAS 5 and Item 303.
Robbins Geller attorneys Samuel H.
Rudman, Douglas Wilens and Joseph
Russello obtained this result for SAIC
shareholders.

Indiana Public Ret. Sys. v. SAIC, Inc.,
No. 14-4140-cv, Opinion (2d Cir. Mar. 29,
2016).
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Litigation Update
Robbins Geller Defeats
Big Lots’ Motion to
Dismiss Securities Case
Alleging $36 Million
Insider-Trading Spree
On January 21, 2016, Judge Michael H.
Watson of the United States District Court
for the Southern District of Ohio issued an
order allowing lead plaintiff City of Pontiac
General Employees’ Retirement System
(“Pontiac”) to pursue claims for securities
fraud and insider trading against discount
retailer Big Lots and Big Lots’ former
Chairman and CEO, Steven Fishman, former
CFO, Joe Cooper, former General Counsel,
Charles Haubiel, and former VP of Finance
and current CFO, Timothy Johnson. The
case alleges defendants provided misleading
sales and earnings figures that allowed 17
Big Lots officers and directors to engage in
a $36 million insider-selling spree while Big
Lots’ stock was trading at artificially inflated
prices.
After Robbins Geller filed the initial
complaint in July 2012, numerous regulatory
agencies launched their own investigations
into potential insider trading and securities
fraud regarding Big Lots’ securities, including
the SEC, the U.S. Attorney’s Office for the
Southern District of New York, and the
regulatory authority for the New York Stock
Exchange. While the motion to dismiss
was pending, Robbins Geller aggressively
pursued Freedom of Information Act (“FOIA”)
requests for documents relating to the
ongoing regulatory investigations. Ultimately,
the firm secured a rare administrative reversal
of an initial SEC determination denying
a FOIA request. As a result, Robbins
Geller received documents regarding Big
Lots’ 10b5-1 insider-trading policy that it
submitted in further support of its opposition
to the motion to dismiss.
In a detailed 84-page motion to dismiss
opinion, the court held that the majority of
the alleged false statements and omissions
survived defendants’ challenges as to
the elements of falsity, scienter and loss
causation. Specifically, the court found that
the amended complaint adequately “alleges
detailed facts tending to establish that Big
Lots’ critical merchandising operations were
severely impaired as of the start of FY 2012,
contradicting [d]efendants’ assertion that
sales only began to slump in April and not
10 | rgrdlaw.com

as a result of any inherent weaknesses with
those operations.” In addition to upholding
claims for securities fraud and control person
liability, the court upheld insider-trading
claims against Big Lots’ insiders under
§20A of the Securities Exchange Act of
1934. The court also upheld an expanded
class period and alleged losses from a stock
price decline that occurred after the filing of
the initial complaint, increasing the potential
class recovery by tens of millions of dollars.
Since the case brought to light highly
suspect trades by Big Lots’ insiders, the
company has cleaned house, and its former
CEO, CFO, General Counsel and other
executives have all either stepped down or
parted ways with the company. The SEC
has also suspended a former equity analyst
and fined him $100,000 for providing a false
and misleading analyst report after meeting
with Big Lots’ management during the class
period. Additionally, numerous articles in
The Wall Street Journal, Forbes, and other
publications have shone a spotlight on
corporate executives who abuse their insider
positions to reap personal profits at the
expense of the investing public.
Robbins Geller attorneys David W.
Mitchell, Lucas F. Olts, Austin P. Brane
and Brian E. Cochran are lead counsel for
Pontiac and the putative class.
Willis v. Big Lots, No. 2:12-cv-00604,
2016 U.S. Dist. LEXIS 8028 (S.D. Ohio Jan.
21, 2016).

Plaintiffs’ ISDAfix
Conspiracy, Collusion
and Contract Claims
Clear Motion to Dismiss;
$324 Million Settlement
Reached
On March 28, 2016, Judge Jesse M.
Furman of the United States District Court
for the Southern District of New York
denied in large part defendants’ motions
to dismiss plaintiffs’ complaint against 14
banks, including Bank of America, N.A.,
Goldman Sachs Group, Inc., Citigroup Inc.
and JPMorgan Chase & Co., and interdealer broker and ISDAfix administrator ICAP
Capital Markets LLC.
The complaint alleges that defendants
violated the antitrust laws by conspiring

to manipulate U.S. Dollar ISDAfix
(“ISDAfix”), which is a benchmark
interest rate incorporated into a broad
range of financial derivatives. ISDAfix
is set daily by defendant ICAP with
the help of the defendant banks during
a two-step process. As the court
explained, the defendants’ scheme took
aim at both steps in this process: “The
[a]mended [c]omplaint here alleges not
only that [d]efendants manipulated ISDAfix
through the ICAP reference-rate process
. . . but also that [d]efendants conspired to
move prices for swaps in the inter-dealer
market by acting as a trading bloc . . . .”
The plaintiffs allege that the defendant
banks manipulated daily ISDAfix rates to
benefit their own trading positions and
ICAP assisted in the manipulation in order
to earn brokerage commissions, all to the
substantial detriment of the plaintiffs.
In addition, as counterparties to the
defendant banks in a number of interest
rate derivatives transactions that were
tied to ISDAfix or directly impacted by
the defendants’ manipulation of ISDAfix,
the plaintiffs alleged a number of contract
and quasi-contract claims against the
defendant banks.
In denying the defendants’ motions to
dismiss the conspiracy claims, the court
found that the plaintiffs had Article III standing
and antitrust standing to pursue their claims
and that plaintiffs had plausibly alleged a
conspiracy to restrain trade against each
of the defendants. With regard to antitrust
standing, the court refused to extend the
holding of In re LIBOR-Based Fin. Instr.
Antitrust Litig., 935 F. Supp. 2d 666 (S.D.N.Y.
2013). The court believed that the facts of this
case distinguished it from Libor, but “more
broadly, the [c]ourt respectfully disagree[d]
with the Libor [] [c]ourt’s legal conclusion
that engaging in a ‘cooperative endeavor’
[such as a benchmark rate setting process]
to manipulate prices (or components thereof)
insulates ‘otherwise-competing’ entities
from antitrust liability to parties harmed by
that manipulation.” On the contrary, “the
[c]ourt has expressly cautioned that
cooperative organization is ‘rife with
opportunities for anticompetitive activity.’”
With regard to the plausibility of the alleged
conspiracy, the court found that plaintiffs
made “extensive allegations of parallel
conduct,” and that these, in combination
with “several ‘plus factors’ that ‘raise[]
a suggestion’ of illegal Continued on p. 15

Settlement Update
Robbins Geller
Recovers $48 Million on
Behalf of CVS Caremark
Investors
After six years of intense litigation, United
States District Court Judge Joseph N.
Laplante granted final approval of a $48
million settlement on behalf of class members
in the securities class action Medoff v. CVS
Caremark Corporation.
The settlement
resolved allegations that defendants misled
investors regarding the integration of the
prescription benefits manager (“PBM”)
business that CVS Caremark Corporation
(“CVS Caremark”) acquired in connection
with the 2007 merger between CVS Corp.
(“CVS”) and Caremark Rx Inc. (“Caremark”).
In obtaining this result for investors, Robbins
Geller obtained a precedent-setting victory in
the First Circuit Court of Appeals on the issue
of loss causation.
The case was filed on November
17, 2009, and was brought on behalf of
purchasers of CVS Caremark common stock
during the October 30, 2008 to November
4, 2009 class period. Robbins Geller served
as co-lead counsel on behalf of lead plaintiffs
City of Brockton Retirement System,
Plymouth County Retirement System and
Norfolk County Retirement System.
The complaint alleged that the success
of the merger hinged almost exclusively
on CVS Caremark’s ability to integrate
the PBM system of Caremark and CVS’s
PBM, PharmaCare. Following the merger,
defendants declared it a success and insisted
that it had gone smoothly, that the company

was fully integrated, and that PBM customers
were pleased with CVS Caremark’s service.
However, Robbins Geller’s investigation
revealed that the PBM business was never
properly integrated and that this failure
led directly to pervasive customer service
problems, resulting in the departure of many
large PBM clients. The complaint alleged that
the true facts were consciously recognized
internally and/or recklessly disregarded by the
defendants at the time that each defendant
made public statements to class members.
When the cause of the terminated relationships
with CVS Caremark was disclosed at the end
of the class period, the company’s share
price fell 20%. Before revealing the truth,
however, company insiders sold more than
$40 million of their personally held shares of
CVS Caremark stock.
“We are pleased that we were able to
bring this matter to a successful conclusion
for CVS investors,” said Robbins Geller
partner Robert M. Rothman, who noted
that “one of our goals was to send a strong
message to corporate wrongdoers by settling
for a sum that exceeded the amount of money
defendants obtained through their insider
trading, and we achieved that objective.” In
his order, Judge Laplante noted that “the $48
million settlement amount is well above the
median percentage of settlement recoveries
in comparable securities class action cases.”
Lead plaintiffs and Robbins Geller
aggressively litigated this action for six years.
After the district court initially dismissed
the case, Robbins Geller partner Douglas
Wilens took the lead in the appeal and
obtained an important decision from the First
Circuit Court of Appeals, which held that to
plead loss causation, a “corrective disclosure

need not be a ‘mirror-image’ disclosure – a
direct admission that a previous statement
is untrue.” Indeed, “a defendant’s failure
to admit to making a misrepresentation,
or his denial that a misrepresentation was
made, does not necessarily preclude loss
causation.” This represented the first time
that the First Circuit opined on the standards
for pleading loss causation in a securities
fraud action. Robbins Geller then defeated a
second motion to dismiss and filed a motion
for class certification.
Robbins Geller engaged in expansive
discovery, developing evidence that would
demonstrate securities law violations. Robbins
Geller subpoenaed 60 non-party witnesses,
reviewed and analyzed over 1.3 million pages
of documents, and took numerous depositions
to develop the evidence needed to prove the
class’s claims at trial.
“Our trial team, appellate lawyers,
investigators and support staff spent more
than six years making sure justice was served
in this case,” said Robbins Geller partner
Samuel H. Rudman. “I am enormously
proud that we were able to recover for CVS
investors and help shape the law to make it
easier for other investors to hold defendants
accountable in the future.”
Attorneys Samuel H. Rudman, Robert
M. Rothman, Douglas Wilens, Jonah H.
Goldstein, Robert J. Robbins, Erin W.
Boardman, Bailie L. Heikkinen and Andrew
L. Schwartz led the Robbins Geller team in
litigating this action on behalf of lead plaintiffs.
Medoff v. CVS Caremark Corp., No. 1:09cv-00554, Memorandum Order (D.R.I. Feb.
17, 2016).
Continued on p. 16
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HCA

continued from page 1

Geller attorneys vigorously litigated the
case. The record settlement was achieved
only after an extensive investigation and a
year and a half of discovery that included
the review and analysis of the electronic
equivalent of more than 13 million pages
of documentary evidence produced by
defendants and multiple third parties, more
than 40 depositions and the retention of
experts in the fields of cardiology, finance,
accounting and economics.
Robbins Geller successfully overcame
defendants’ motion to dismiss and obtained
class certification. Defendants’ efforts to
petition the Sixth Circuit Court of Appeals
for review of the district court’s grant of class
certification were also defeated. At the time

the settlement was reached, Robbins Geller
had filed briefs in opposition to defendants’
motions for summary judgment that raised
issues of first impression in the Sixth Circuit,
completed extensive cross-briefing on the
admissibility of the parties’ experts’ testimony
at trial and commenced trial preparation.
“We are proud to have achieved this
substantial premium recovery for investors
in an extremely important case that involved
not only an abuse of the securities markets
but also the failure of a hospital company
to put the well being of its patients above
profits,” said Robbins Geller partner Scott
H. Saham.
At the final approval hearing, the Honorable
Kevin H. Sharp described the Robbins Geller

Untangling the 2015 Securities Class Action Reviews
were 48 such cases out of the 77 total
settlements in 2015 – in other words,
institutional investors served as lead
plaintiffs in some 62% of settlements in
2015. Figure 17 also states that those
48 cases recovered $3,462,100,000 for
investors, which is 87.2% of the total
amount recovered in 2015.
Taking the math a bit further, the 29
settlements (77 - 48 = 29) without an
institutional investor serving as lead plaintiff

attorneys on the case as “gladiators” and
approved the settlement after considering
“the benefit obtained, the effort that you
had to put into it, [and] the complexity in this
case,” noting that “I appreciate the work that
you all have done on this.”
The Robbins Geller attorneys that were
responsible for this achievement include
Darren J. Robbins, Scott H. Saham, James
I. Jaconette, Debra J. Wyman, James E.
Barz, Robert R. Henssler, Jr., Kevin A.
Lavelle and J. Marco Janoski Gray, who
led a team of additional dedicated Robbins
Geller attorneys and support staff.
Schuh v. HCA Holdings, Inc., et al., No.
3:11-cv-01033 (M.D. Tenn.).

continued from page 2

recovered $506,100,000 ($3,968,200,000
- $3,462,100,000 = $506,100,000). That
is an average recovery of $17,452,000
($506,100,000 / 29 = $17,451,724) in
each settlement without an institutional
investor serving as lead plaintiff.
By comparison, when an institutional
investor serves as lead plaintiff, the average
recovery is $72,127,000 ($3,462,100,000
/ 48 = $72,127,083), more than four
times the average recovery of cases

without an institutional investor lead
plaintiff.
As for NERA, they do not provide data or
statistics in their report specifically targeting
institutional investors. However, they do
observe that after examining settlements
in over 1,000 securities class actions, they
have identified key drivers of settlement
amounts. Included among those drivers
is“[a]n institution or public pension fund as
lead plaintiff.”

Securities Class Action Reviews Comparison of Recoveries and Number of Settlements
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It is worth pointing out that the
various reports utilize different
methodologies in analyzing the data.
This results in potential confusion or
at least uncertainty about the “true”
numbers, given the different results
from each methodology. As a quick
example, there are differences in
recognizing “when” a settlement
occurred. Some select the date
a settlement is announced by the
parties, others wait until the court
grants final approval, and some think
it is best to wait until the claims filing
process has commenced to rule out
possible appeals. Depending on
when a settlement is recognized, the
settlement itself, not to mention the
amount recovered in that settlement,
could be attributed to a different
year, leading to very different results
from the various researchers and
commentators.
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Serving as a Fund Trustee: Effective Governance for Public Pension Funds
that the board’s “committee structure, role
and authority” be included on the fund’s
website.2 Not only does this allow for
the fund beneficiaries and others to see
how decisions are made, it also serves to
enhance the overall accountability of the
board.
Board Evaluations
As mentioned in the first article in this
series, it is suggested that self-evaluations
are conducted regularly to ensure that the
board is working effectively as a team to
fulfill its fiduciary duties.3 These evaluations
can take many forms, including a functioning
assessment of the full board only, or drilling
down to evaluate the performance of the
committees and of the individual directors
or trustees. While the most comprehensive
of these approaches to board evaluations is
recommended by most experts, there can
be resistance from board members when
it comes to the individual assessments.
One recommendation is to implement the
process over time: starting with a full board
evaluation, then moving to the committee

continued from page 3

level, and then, once the board members
become comfortable with the evaluation
process, moving on to the individual level.
One question that must be decided is who
will conduct the evaluation. In the corporate
board setting, many more companies are
using outside advisors to conduct their
board evaluations in order to strengthen
the perception of the independence of the
process. Some boards prefer not to bring in
an outside advisor and may choose to have
an independent board chair or committee
chair conduct the evaluation.
Whether it is an outside advisor or
one of the board members, the information
sought can be gathered by interview or by
the completion of evaluation questionnaires.
The interview or questionnaires should
gather information regarding topics such as:
• Do the board members understand
their fiduciary responsibilities?
• Does the board have access to the
information it needs to fulfill its fiduciary
duties?

• Does the independence and culture of
the board support meaningful dialogue
and deliberation of important issues?
• Are the appropriate skill sets
represented among the current mix of
board members?
• Are the lines of decision-making and
responsibility clear among the board
members, and between the board and
the staff?
In order to be sure that the evaluations
are conducted regularly and in a meaningful
way, it is important to designate the person
or committee responsible for overseeing
the process. Corporate boards typically
assign the oversight of the board evaluation
process to the Nominating or Governance
Committee. For pension fund boards,
Professor Gordon L. Clark of Oxford
University suggests that a governance subcommittee or the standing audit committee
oversee the board evaluation process.4

Clapman Report 2.0, published by the Stanford Institutional Investors’ Forum Committee on Fund Governance, available at http://law.stanford.edu/wp-content/uploads/sites/default/files/
event/392911/media/slspublic/ClapmanReport_6-6-13.pdf
2
Ibid.
3
Rick Funston, Keith Johnson, Randy Miller & Mark Barrott, Public pension fund governance: alignment of responsibility with authority, Pensions & Investments, Aug. 1, 2012.
4
Professor Gordon L. Clark, Harvard University and Oxford University, Pension Fund Governance (a presentation based upon a series of interviews with leading pension funds and
benevolent institutions in cooperation with Watson Wyatt Worldwide), available at http://www.law.harvard.edu/programs/lwp/SessionI_ClarkGovernance.pdf
1
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respond to shareowners and get ahead of ISS
and activist hedge funds. His rhetoric may be
skewed, but the advice is pretty much what
investors (and ISS and activist hedge funds)
have been asking corporate executives to do
for many years:
Recognizing that the incentive for
long-term investment is broken, leading
institutional investors are developing a
new paradigm for corporate governance
that prioritizes sustainable value over
short-termism, integrates long-term
corporate strategy with substantive
corporate governance9 and requires
transparency as to director involvement.
We believe that the new paradigm can
reduce or even eliminate the outsourcing
of corporate governance and portfolio
oversight to ISS and activist hedge funds.
Lipton tells executives to focus on longterm sustainable growth, to communicate
strategy and board involvement effectively to
shareowners, to make clear the connection
between incentive compensation and
strategic goals, and to engage in “[d]isciplined,
direct and periodic two-way dialogue with
institutional investors . . . , supported by written
communications and tailored presentations.
Opening channels of communication in
advance of a crisis or activist challenge is
extremely important.”
Investigations by California and New York
Attorneys General into whether Exxon
Mobil deliberately misled investors on
climate change.
ValueEdge Advisors Vice-Chair Nell
Minow wrote an op-ed published in Pensions
& Investments10 asking whether climate
change is the new tobacco:
State attorneys general think so.
California Attorney General Kamala D.
Harris has joined New York Attorney
General Eric Schneiderman in
demanding documents from Exxon Mobil
Corp. on what the company's executives
knew and did with regard to the risks of
climate change. These documents could
reveal that, like the tobacco executives,
fossil-fuel company CEOs and boards
acknowledged internally the damage
caused by their products as they used
company money to disguise the scientific
findings and thwart regulation.
When corporate managers divert

company resources to the detriment of
long-term value creation, it is time for
shareholders and the government to step
in. That is why demands for documents
from Exxon Mobil about any possible
funding of climate-change-denial activity
is vital to the interests of investors as well
as taxpayers, regulators, scientists and
everyone affected by climate change.
***
Mr. Schneiderman, like his
predecessor Eliot Spitzer in the pioneering
investigation of Wall Street analysts, has
the advantage of New York's Martin Act,
an excellent tool for investigating complex
issues of this kind. Within the realm of
securities fraud, judges have ruled that
it covers “all deceitful practices contrary
to the plain rules of common honesty.”
Therefore, it has often been used by New
York regulators to tackle issues federal
authorities have been unable to address.
Proxy access is increasingly being used to
promote board-level attention to climate
change risk:11
[P]roxy access may be more commonly
used as a threat to compel board
accountability than as a method of
actually nominating directors.
According to [an article in BNA
Accounting Policy and Practice],
concerns about climate change and the
related financial risks may be “increasingly
making their way up to the board level.”
A climate change expert who is also
a corporate director argues that “[f]or
those people thinking about long-term
financial investments, you kind of have no
choice but to think about climate change
as a factor.” However, a 2014 survey
by PwC of over 800 public company
directors regarding their attention to
issues of corporate social responsibility,
including climate change, showed that,
in the preceding 12 months, only 6%
spent substantial time discussing climate
change, while 56% said that the board
never discussed it at all and 22% said
that they didn’t discuss it very much.
In connection with revisions to its
voting guidelines, CalPERS’ investment
committee recently decided12 to start
requiring that the boards of companies
in which it invests must include people

with expertise in climate change risk
management strategies. According to
the head of corporate governance at
CalPERS, “we need people on these
boards of energy companies who can
look forward and be part of that change,
not resisting it.”
Elizabeth Warren calls for an investigation
into financial firms pushing for changes to
the fiduciary standard.
Senator Warren’s question is similar
to those raised by the California and
New York Attorneys General regarding
climate change. She says that while they
complained to the SEC that the fiduciary
standard was too onerous, the financial
firms were assuring their investors that they
would have no trouble complying with it,
and has asked the SEC to investigate.13 The
standard at issue is this: when a company
is hired to provide independent advice to
participants in a retirement plan, should
they be allowed to recommend their own
products? The standard Senator Warren
supports would require that the interests of
the client come before the interests of the
company, which is what fiduciary means.
IRRCi publishes a new report on utilities,
climate change, and politics:14
This study examines in depth the
current climate orientation of the boards
of the 25 largest U.S. investor owned
utilities by revenue. It aims to help
investors and others evaluate these
boards. It also compares and contrasts
the utilities and their boards using a variety
of metrics designed by the Sustainable
Investments Institute (Si2) with input from
investors, governance experts and utility
economists. The resulting body of data
can be used by investors who want to
assess how the sector is responding to
the challenges posed by climate change
and a changing regulatory landscape,
with an eye to how these changes will
affect portfolio companies. It also allows
companies to compare their board
members’ orientation to peers. The
project consolidates and integrates
data derived from studies of company
sustainability reporting, corporate political
activity and lobbying expenditures and
the extent of climate risk disclosure and
performance.

http://www.wlrk.com/docs/PDFPacketSucceedingwiththeNewParadigm.pdf
http://www.pionline.com/article/20160331/ONLINE/160329883?cslet=UnhOY2lLTDlMUEdkK2lvK3VyL0dPTzlxb083Z3MyekdNTEE9
11
https://cooleypubco.com/2016/04/22/how-do-activists-get-corporate-boards-to-focus-on-climate-change-issues-talk-softly-and-carry-a-big-stick/
12
http://www.governing.com/topics/finance/gov-climate-change-pension-calpers.html
13
http://www.wsj.com/articles/elizabeth-warren-takes-aim-at-insurance-executives-comments-on-fiduciary-rule-1459416604
14
http://irrcinstitute.org/reports/the-top-25-u-s-electric-utilities-climate-change-corporate-governance-and-politics/
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since a government initiative was launched 15
years ago to more than double the number of
legal professionals, Japan is well short of the
mark. Notwithstanding increasing the number
of private lawyers from 17,000 in 2000 to
37,000 now, “Japan has far fewer lawyers
per capita than the U.S. and major European
nations,” according to The Wall Street Journal.
The comparative numbers versus the U.S. are
stark: as of 2015, Japan had just 29 lawyers
per 100,000 people, while the U.S. had 377.4

A homogeneous culture, a preference for
informal dispute resolution and a graying
population (“Old people are not very
litigious,” says one struggling lawyer) all
contribute to a weak litigation environment.
1
2
3
4
5

Furthermore, fewer of the best and brightest
are seeking careers in law, and “Japan
doesn’t have contingency fees and hasn’t
had a mechanism for class-action suits,
although one is set to be introduced this
year.... What’s more, there are high hurdles
to bringing a successful case. Japanese law
doesn’t include the concept of discovery…
so it is more difficult for people suing a
corporation to find incriminating evidence.”5
Over coming years, we will see whether
more muscular shareowner engagement
in Japan’s corporations will be successful
without an effective system of legal redress
as a backstop.

http://www.ft.com/cms/s/0/3b29235e-d55d-11e5-829b-8564e7528e54.html
http://www.gpif.go.jp/en/topics/pdf/20160323_establishment_of_stewardship_enhancement_group_en.pdf
Megumi Fujikawa & Kosaku Narioka, 7-Eleven Chief Quits Amid Activist Pressure, The Wall Street Journal, April 8, 2016.
Mitsuru Obe, Japan’s Lawyers Lament: Not Enough Litigation, The Wall Street Journal, April 4, 2016.
Ibid.

Geller
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involves at least 19 lawsuits consolidated in
the U.S. District Court for the District of New
Jersey.
“I’m honored to have been selected by
Judge Linares to work alongside some
of the most respected antitrust and class
action attorneys in the country,” commented
Geller. “I look forward to working with the
rest of the committee to seek redress for
the harms caused by the alleged price fixing
conspiracy.”
With the inclusion of Geller, the two
Plaintiffs’ Steering Committees have each
gained 23 years of litigation experience. As
a Robbins Geller co-founder and partner, he
has led cases in each of the Firm’s practice

ISDAfix

Corporate fraud.
Insider trading.
Board misconduct.
Unfair business practices.

areas. Notably, before devoting his practice
to the representation of consumers and
investors, Geller defended companies in
high-stakes class action and MDL litigation,
providing him an invaluable perspective that
he now utilizes in prosecuting such cases.
Rated AV by Martindale-Hubbell (the highest
rating available) and twice named one of the
nation’s top “40 Under 40” by The National
Law Journal, he has also been named
one of “Florida’s Top Lawyers” by Law &
Politics and South Florida Business Journal,
one of the nation’s “Top 500 Lawyers” by
Lawdragon, one of Florida’s “Legal Elite” by
Florida Trend magazine, and one of “Florida’s
Most Effective Lawyers” by American Law
Media’s Daily Business Review.

It all stops with us.
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agreement rather than mere independent
action,” establish the plausibility of plaintiffs’
allegations.

the settling banks agreed to cooperate
in the investigation against the remaining
defendants.

The court also sustained claims for breach
of contract and unjust enrichment against
all of the bank defendants (except Nomura
Securities).

Robbins Geller attorneys litigating the case
are David W. Mitchell, Patrick J. Coughlin,
Brian O. O’Mara, Randi D. Bandman,
Vincent M. Serra and Lonnie A. Browne.

On May 3, 2016, it was announced that
the banks agreed to settle the case for $324
million after losing the motion to dismiss
in March. Preliminary approval papers
were also filed. As part of the settlement,

Alaska Electrical Pension Fund, et al. v.
Bank of America Corporation, et al., No. 14cv-07126, Opinion and Order (S.D.N.Y. Mar.
28, 2016).
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Settlement Update
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Groundbreaking
$272 Million Settlement
Approved in Goldman
Sachs RMBS Action
On May 2, 2016, the Honorable Loretta
A. Preska of the Southern District of New
York issued an order granting final approval
of a $272 million recovery in a case that
challenged Goldman Sachs’s mortgage
securitization practices. After over seven
years of hard-fought litigation, the settlement
concludes one of the last remaining mortgagebacked securities (MBS) purchaser class
actions arising out of the global financial
crisis. The settlement resolves claims that
Goldman Sachs used registration statements
to sell MBS certificates that incorporated
false and misleading statements about the
quality of the certificates issued by various
securitization trusts in violation of the federal
securities laws.
This notable result demonstrates the
Firm’s deep bench and commitment to
diligently pursuing viable claims on behalf
of the class. Earlier in the case, when the
claims were dismissed, the Firm's Appellate
Practice Group helped secure a precedential
decision from the Second Circuit Court of
Appeals clarifying the scope of permissible
class action claims brought pursuant to

the Securities Act of 1933. Specifically,
in a case of first impression, the Second
Circuit rejected the concept of “tranche”
standing and found that a lead plaintiff has
class standing to pursue claims on behalf of
purchasers of securities that were backed
by pools of mortgages originated by the
same lenders who had originated mortgages
backing the lead plaintiff’s securities. The
landmark appellate decision favorably altered
the landscape of MBS-related litigation
brought by institutional investors.
“Our trial team and appellate lawyers
worked tirelessly for over seven years to get to
this point for our clients,” said Robbins Geller
partner Arthur C. Leahy. “We take pride
that our attorneys have obtained settlements
that have returned more than a billion dollars
to investors in MBS purchaser class actions
arising out of the global financial crisis.”
Robbins Geller attorneys responsible for
this achievement include Darren J. Robbins,
Arthur C. Leahy, Joseph D. Daley, Lucas F.
Olts, Susan G. Taylor, Nathan R. Lindell,
Angel P. Lau, Sara B. Polychron and
Michael Albert, as well as a team of other
highly skilled and dedicated attorneys and
support staff.
NECA-IBEW Health & Welfare Fund v.
Goldman Sachs & Co., No. 1:08-cv-10783
(S.D.N.Y.).

