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Opinion by Judge Milan D. Smith, Jr. 

 
* The Honorable Kathryn H. Vratil, United States District Judge for 
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SUMMARY** 

 
  

Arbitration 
 
 The panel affirmed the district court’s order denying Rite 
Aid Corporation’s motion to compel arbitration in a putative 
class action alleging that Rite Aid fraudulently inflated the 
reported prices of prescription drugs to insurance companies, 
which resulted in class members paying Rite Aid a higher 
co-payment for their drugs. 
 
 Although Rite Aid and lead plaintiff Bryon Stafford had 
no contract between them containing an arbitration clause, 
Rite Aid did have such contracts with the intermediaries who 
coordinated insurance reimbursement and co-payment 
calculations, called “pharmacy benefits managers.” 
 
 The panel held that, under California law, Stafford’s 
claims did not depend on Rite Aid’s contractual obligations 
to the pharmacy benefits managers.  Consequently, equitable 
estoppel did not apply to bind Stafford to the arbitration 
agreements in those contracts. The panel affirmed the district 
court’s denial of Rite Aid’s arbitration motion to compel 
arbitration, and remanded for further proceedings. 
  

 
** This summary constitutes no part of the opinion of the court.  It 

has been prepared by court staff for the convenience of the reader. 

Case: 20-55333, 05/21/2021, ID: 12120476, DktEntry: 63-1, Page 2 of 10
(2 of 14)



 STAFFORD V. RITE AID CORP. 3 
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OPINION 

M. SMITH, Circuit Judge: 

Bryon Stafford brought a class action against Rite Aid 
Corporation, alleging that Rite Aid fraudulently inflated the 
reported prices of prescription drugs to insurance companies.  
Stafford alleged that this resulted in class members paying 
Rite Aid a higher co-payment for the drugs than they would 
have paid if Rite Aid had reported the correct price to their 
insurance companies. 

After filing and litigating several motions to dismiss, 
Rite Aid moved to compel arbitration.  Although Rite Aid 
and Stafford had no contract between them containing an 
arbitration clause, Rite Aid did have such contracts with the 
intermediaries who coordinated insurance reimbursements 
and co-payment calculations, called “pharmacy benefits 
managers.”  Rite Aid sought to compel Stafford to arbitrate 
through the theory of equitable estoppel, contending that 
Stafford’s claims were intertwined with Rite Aid’s contracts 
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with the pharmacy benefits managers.  According to Rite 
Aid, it would be unfair to permit Stafford to sue in court for 
relief provided by contracts with arbitration clauses. 

The district court denied Rite Aid’s motion to compel 
arbitration.  We have jurisdiction pursuant to 9 U.S.C. § 16, 
and we affirm. 

FACTUAL AND PROCEDURAL BACKGROUND 

Bryon Stafford used his third-party insurance coverage 
to purchase prescription drugs from Rite Aid’s pharmacies.  
To facilitate insurance coverage for customers, Rite Aid 
submits a claim for a prescription drug to an insurance 
company through a “pharmacy benefits manager,” which the 
parties and district court refer to as a PBM.  The claim form 
that Rite Aid submits includes the “usual and customary” 
price of the relevant prescription drug.  According to 
Stafford’s complaint, “usual and customary” is a term of art 
that is defined using an industry-specific standard: the 
“[a]mount charged cash customers for the prescription 
exclusive of sales tax[.]”  The usual and customary price is 
essential information for insurance companies because it 
governs how much of the cost an insurance company will 
pay, and how much must be borne by the customer.  Rite 
Aid’s contracts with pharmacy benefits managers also 
require Rite Aid to submit the usual and customary price of 
the prescription drug.  These contracts—between Rite Aid 
and various pharmacy benefits managers—contain 
agreements to arbitrate contractual disputes.1 

 
1 Rite Aid’s opening brief states that the contracts with pharmacy 

benefits managers “are executed and handled by Rite Aid HQ, a 
subsidiary that provides corporate-level managerial services,” and not by 
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Under the terms of many insurance plans, the amount 
that the plan participant must pay for the prescription drug is 
a percentage of the usual and customary price.  Therefore, 
the higher the usual and customary price reported to the 
pharmacy benefits manager, the higher the price will be to 
the consumer.   

Rite Aid offered a discount program—called the Rx 
Savings Program—for customers who did not use insurance 
benefits to pay for their prescriptions.  Rite Aid allegedly 
reported a usual and customary price to pharmacy benefits 
managers that exceeded the amount an uninsured customer 
paid for that same prescription drug under the Rx Savings 
Program.  The heart of Stafford’s suit is that Rite Aid falsely 
reported a usual and customary price that exceeded the 
“[a]mount charged cash customers for the prescription” to 
all insurance companies that paid out claims to Rite Aid.  
This resulted in Stafford paying more by using his insurance 
benefit than he would have paid without it. 

Stafford brought this suit as a putative class action, 
seeking to certify the following Class and Subclass: 

Class: All persons or entities in the United 
States and its territories who, between 
January 2008 and the present (“Class 

 
Rite Aid itself, which “is a holding company with no employees.”  Rite 
Aid provides no citations to the record to support these statements, which 
contradict its representations to the district court in its motion to compel 
arbitration.  Nor does Rite Aid explain the relevance of Rite Aid’s 
corporate structure to this dispute—except by implying that Rite Aid and 
Stafford are on equal footing because neither actually signed the 
contract.  This argument both strains credulity and is ultimately 
irrelevant due to our holding that Stafford is not equitably estopped from 
pursuing his claims in court.  
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Period”), paid for, in full or in part, a 
prescription generic drug included on the [Rx 
Savings Program] formulary and were 
insured for the purchase through a third-party 
payor. 

Subclass: All persons or entities in the state 
of California who, during the Class Period, 
paid for, in full or in part, a prescription 
generic drug included on the [Rx Savings 
Program] formulary and were insured for the 
purchase through a third-party payor. 

Stafford filed a First Amended Complaint on July 28, 2017, 
which Rite Aid moved to dismiss for failure to state a claim, 
and for being time-barred.  The district court dismissed the 
First Amended Complaint without prejudice on the statute of 
limitations ground.  Stafford’s Second Amended Complaint 
included factual allegations sufficient to support a claim that 
the statute of limitations was tolled, and the district court 
denied Rite Aid’s second motion to dismiss for failure to 
state a claim.  Rite Aid then moved to compel arbitration.  

The district court denied the motion to compel 
arbitration.  The district court held that principles of 
equitable estoppel did not bind Stafford to the arbitration 
agreements in contracts to which he was not a signatory, 
because Stafford’s claims are not based on Rite Aid’s breach 
of its contracts with the pharmacy benefits managers.  
Instead, Stafford sought recovery under California law for 
Rite Aid’s fraudulent claims to the pharmacy benefits 
managers that had the effect of increasing the cost of 
Stafford’s prescription drugs.  The district court also rejected 
Rite Aid’s contention that an arbitrator ought to decide 
arbitrability on the grounds that (1) there was no valid 

Case: 20-55333, 05/21/2021, ID: 12120476, DktEntry: 63-1, Page 6 of 10
(6 of 14)



 STAFFORD V. RITE AID CORP. 7 
 
arbitration clause; and (2) Stafford could not have clearly 
and unmistakably agreed to submit arbitrability to an 
arbitrator because he was not a signatory to the contract.  
Finally, the district court held that Rite Aid had waived its 
right to arbitrate the dispute in any event.  Rite Aid appealed. 

 On appeal, Rite Aid argues that equitable estoppel binds 
Stafford to arbitrate his claims because his claims are based 
in part on the contracts between Rite Aid and the pharmacy 
benefits managers.  Second, Rite Aid contends that the 
dispute over whether the claims must be arbitrated must 
itself be submitted to arbitration under those contracts’ 
delegation clauses.  Finally, Rite Aid maintains that it did 
not waive its right to arbitrate because it could not have 
known that Stafford’s claims were based on the contracts 
prior to conducting discovery. 

ANALYSIS 

“Equitable estoppel generically precludes a party from 
asserting rights he otherwise would have had against another 
when his own conduct renders assertion of those rights 
contrary to equity.”  Goldman v. KPMG, LLP, 92 Cal. Rptr. 
3d 534, 542 (Ct. App. 2009) (internal quotation marks and 
citation omitted).  Pursuant to the equitable estoppel 
doctrine, a plaintiff may be bound to an arbitration clause in 
a contract he did not sign if the claims asserted are 
“dependent upon, or founded in and inextricably intertwined 
with, the underlying contractual obligations of the agreement 
containing the arbitration clause.”2  Id. at 540.  However, if 

 
2 Originally, equitable estoppel was applied to bind signatory 

plaintiffs to arbitration when suing nonsignatory defendants.  See 
Goldman, 92 Cal. Rptr. 3d at 537.  More recently, the doctrine has been 
applied to claims by nonsignatory plaintiffs suing signatory defendants, 
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the plaintiffs’ claims merely “reference [ ] an agreement with 
an arbitration clause,” equitable estoppel will not warrant 
compelling arbitration.  Id. at 541.  The touchstone for 
equitable estoppel is whether “a nonsignatory is ‘relying on 
an agreement for one purpose while disavowing the 
arbitration clause of the agreement.’”  Namisnak v. Uber 
Techs., Inc., 971 F.3d 1088, 1095 (9th Cir. 2020) (quoting 
Goldman, 92 Cal. Rptr. 3d at 551).  In that instance, “the 
plaintiff should be equitably estopped from repudiating the 
contract’s arbitration clause.”  JSM Tuscany, 123 Cal. Rptr. 
3d at 443.  Ultimately, “[t]he linchpin for equitable estoppel 
is . . . fairness.”  UFCW & Emps. Benefit Tr. v. Sutter Health, 
194 Cal. Rptr. 3d 190, 206 (Ct. App. 2015) (internal 
quotation marks and citation omitted). 

Stafford’s complaint alleges that Rite Aid violated 
California’s Unfair Competition Law (Cal. Bus. & Prof. 
Code § 17200, et. seq.) and the California Consumer Legal 
Remedies Act (Cal. Civ. Code § 1770(a), et seq.) by 
“reporting to insurance companies, and state and federal 
health care entities fraudulent ‘usual and customary’ prices”; 
concealing that the “usual and customary” price reported 
was higher than the actual usual and customary price; and, 
as a result, “wrongfully obtaining monies from Plaintiff and 
the Subclass.”3  Stafford also alleged a common law claim 

 
which is the case here.  JSM Tuscany, LLC v. Superior Ct., 123 Cal. Rptr. 
3d 429, 443 (Ct. App. 2011). 

3 Pursuant to § 17200, Rite Aid had a duty not to engage in, among 
other things, “any unlawful, unfair or fraudulent business act or practice” 
or any “unfair, deceptive, untrue or misleading advertising,” including 
acts proscribed by § 17500.  And pursuant to § 1770(a)(13), among other 
provisions in that statute, Rite Aid had a duty not to “mak[e] false or 
misleading statements of fact concerning reasons for, existence of, or 
amounts of, price reductions.”   
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for unjust enrichment on the theory that Rite Aid’s allegedly 
fraudulent usual and customary price reporting was “unfair 
and unconscionable,” and “it is inequitable for Rite Aid to 
be permitted to retain the benefits it received . . . from the 
imposition of artificially inflated prices on Plaintiff, the 
Class, and Subclass[.]”  Finally, Stafford alleged a common 
law claim for negligent misrepresentation, contending that 
Rite Aid owed a duty to Stafford to “provide [him] with 
accurate information regarding the prices of its generic 
prescription drugs,” and breached that duty by knowingly 
submitting false information to pharmacy benefits managers, 
causing Stafford to pay a higher copayment than the actual 
price of the prescription drug. 

Stafford is not seeking damages for Rite Aid’s breach of 
its contracts with the pharmacy benefits managers.  Instead, 
Stafford’s causes of action are based on Rite Aid’s 
misrepresentations to the pharmacy benefits managers of the 
usual and customary price of Stafford’s prescriptions drugs.  
Stafford claims that “usual and customary price” is defined 
by industry standards and means the “[a]mount charged cash 
customers for the prescription exclusive of sales tax[,]” and 
that the language of the contracts is the genesis of this 
definition.  Stafford alleges that Rite Aid told the pharmacy 
benefit managers that the “[a]mount charged cash customers 
for the prescription exclusive of sales tax” was higher than it 
actually was. 

It is irrelevant whether the contracts between Rite Aid 
and the pharmacy benefits managers required Rite Aid to 
report the usual and customary price of a prescription drug.  
Even if the contracts contained no provision requiring Rite 
Aid to report the usual and customary price, the fact remains 
that Rite Aid did report that information and allegedly 
purposely inflated it.  Rite Aid’s duty not to commit fraud is 
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independent from any contractual requirements with the 
pharmacy benefit managers.  As noted, statutes and common 
law—not provisions in the contracts—entitle Stafford to 
relief.  The principles of equitable estoppel therefore do not 
require Stafford to submit to the arbitration clauses of 
contracts between Rite Aid and the pharmacy benefits 
managers. 

CONCLUSION 

Stafford’s claims do not depend on Rite Aid’s 
contractual obligations to the pharmacy benefits managers.  
Consequently, equitable estoppel does not apply to bind 
Stafford to the arbitration agreements in those contracts.  We 
affirm the judgment of the district court and remand for 
further proceedings consistent with this opinion. 

AFFIRMED. 
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United States Court of Appeals for the Ninth Circuit 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case.

Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for

filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

(1) A. Purpose (Panel Rehearing):
• A party should seek panel rehearing only if one or more of the following

grounds exist:
► A material point of fact or law was overlooked in the decision;
► A change in the law occurred after the case was submitted which

appears to have been overlooked by the panel; or
► An apparent conflict with another decision of the Court was not

addressed in the opinion.
• Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
• A party should seek en banc rehearing only if one or more of the following

grounds exist:
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► Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

► The proceeding involves a question of exceptional importance; or
► The opinion directly conflicts with an existing opinion by another

court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing may be filed within 14 days after entry of

judgment. Fed. R. App. P. 40(a)(1).
• If the United States or an agency or officer thereof is a party in a civil case,

the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

• If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

• An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s

judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the

alternative length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being

challenged.
• An answer, when ordered by the Court, shall comply with the same length

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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• The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees

applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari 
• Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123

(Attn: Jean Green, Senior Publications Coordinator);
► and electronically file a copy of the letter via the appellate ECF system by using

“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)): 

I swear under penalty of perjury that the copies for which costs are requested were 
actually and necessarily produced, and that the requested costs were actually 
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED 
(each column must be completed)

DOCUMENTS / FEE PAID No. of 
Copies

Pages per 
Copy Cost per Page TOTAL 

COST

Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering 
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; 
Intervenor Brief)

$ $

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) + 
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:  
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10); 
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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